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FEDERAL ELECTION corvmrssrord 
999 E Street, N.W. 

Washington, D.C. 20463 

FIRST GENERAL COUNSEL'S REPORT' 

MUR: 4830 & 4845 
DATE COMPLAINT FILED: 10/22'9& 
DATEOFNOTIFICATIC1N: 10/30F% 
DATE ACTIVATED: 1/;!6/99 

STAFF MEMEIER: Eugene H. Bull 

COmLAMANTS: Republican Party of New Mexico 
John DendahI, Chairman 

RESPONDENTS: Udal1 For Us All Committee and Timothy L. Garcisi Treasurer 
Tom Udal1 
Jill 2.. Cooper 
Jerome Kessler J o b  Clank 
Stuart Woods Michael Trayxior 

Marie Ridder DP Edward SI!ehberg 
Arlene Bergman Curtis Boyd 
Susan McGreevy Jay Stein 
Helen Komblum L. Jane Schreiiber 
Philip Smith Jolm D. Wirttl 
Suzanne Fisher Jejrsica Catto 

Barrie Bergman George E. Col!mm 

- susansimons Jqyce Melandleb-Dayton 
Carl Sheppard CllarEeS ~ m d l  
Yogi Bhajan Ttiomasi Dee F m k r  
Allan Kurtzman Dmiel LtIaft 
Winiford Carlile Tliomm Keaiing 
Marsha Mason Eli& Pimpoxit 
William Kilgarin Jacqueline Hioefea 
Robert Mang Miarjorie Miller Engel 
Philip Hemian  Brook Blaeflte 
Valerie Jean Fairchild Donald Salam 
Robert Martinez NIarion, Noel 
Stewart Udall Georgia Webster 
Rudolph Rash Dlsri Hienley 
Lee Udall Sharon Henlcy 
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Michael Rosenberg Wendy Rockefeller 
Rosemaria Ellis Clark Lynn, Udall 
Neil Rolde 
New Democratic Network 
Transport Political Education League 
AFSCME PAC 
DRIVE Political Fund 

South Bay Voter Registration PAC and Susan Elmside, ’hxmrez 
IBEW-COPE 

RELEVANT STATUTE(S): I! U.S.C. 5 431(1 I )  
2 U.S.C. $434b 
2 U.S.C. Q 441a(a)(I)(A) 
2 U.S.C. 5 441a(a)(2) and (a)(4) 
2 U.S.C. 9 441a(a)(6) 
;! U.S.C. 9 441a(0 
2 U.S.C. Q 44 l b 
!I 1 C.F.R. $ 102S(b)(I)(i) 
11 C.F.R. 4 103.3(b)(3) 
1 1  C.F.R. 9 1 IO.I(b) 

INTERNAL r n P 0 m - s  CHECKED: Disclosure Reports 
Contributor Indices 

FEDERAL AGENCIES CHECKED: ‘None 

1. GENERATIION OF MATTER 

The Republican Party ofNew Mexico (the “lWNM”), by and though its Chairman, John 

Dendahl, filed a complaint and amended complaint on October 22 and October 28 of 1998, 

respectively, alleging that certain persons and entities violated sections of the Federal Election 

Campaign Act of 1971 ,  as amended (the “Act”) and the Commission’s reegulatisns. 

Specifically, the October 2Yd complaint alleges that Tom Udalll-a candidate in New 

Mexico’s Democratic primary election for the 3‘’ Congressional District-through Udall for US 

All Committee and Timothy L. Garcia, as treasurer (the “Udall Committee” or “Committee”) 

received 1,687 contributions that weue earmarked for non-existent prirnary eiectiain debt, 142 
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days after the primary election. The complaint alleges that the improper contributions totaled 

$485,236.81, and specifically names 58 individuals and entities who allegedly gave improper 

contributions. It further alleges that Udall, through the Udal1 Committee:, accs:pted id single 

contribution that was iip to 80 times the permissible Federal limit from his wife, Jill Z. Cooper, 

MI the form of a $30,000 loan on May 22, 1998, and a $50,000 loan on September 15, 1998; and 

states that one of the bans was not properly reported. 

After the Udall Committee filed a letter and two amended disclomre rczports with the 

Commission which indicated that large amounts of general election contributions hiad been 

designated as primary election contributions due to a clerical error, the FLPNNI filed an amended 

complaint in this matter on October 28, 1998. Since the Udall Committee’s amended disclosure 

reports apparently account for nearly the entine $485,236.81 in allegedly improper contributions 

mentioned in the original complaint, the amended complaint appears to [drop this larger 

allegation. However, the amended complaint alleges that South Bay Valter Registration PAC and 

Susan Bumside, as treasurer (“SBVR’)-one of the contributors named in the WKM’s original 

complaint-is not a registered Federal committee, and thus, made an excessive contribution 

when it gave $5,000 to the Udall Committee. The amended complaint also al.leges that, 

irrespective of the explanation and amended disclosure reports providedl to the Conmission by 

the Udall Committee on October 23,1998, the Committee nonetheless received some post- 

primary election contributions in excess of its existing primary election debt. 
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11. FACTUAL MVD LEGAL ANALYSIS 

A. Responlses 

The responses ito the complaint are divisible into four main sets. First, there is the Udal1 

Committee’s response to the complaint and amended complaint which the Coimimion received 

on November 30,1991). The response states the Committee’s beliefthat by filing anended 

reports on October 23, 1998, it corrected the misreporting of general election contrilmtiom as 

primary contributions, and “cured any defecis that may have been the basis of naming ind iv iW 

contributors” in the camplaint. The response acknowledges that the S30,OOQ loan -initiaUly 

reported as having come from Tom Udall and b k  wife, Jill Cooper-wa; not properly shown on 

the first page of the Uihll Committee’s 1998 July 15 Quarterly Report, but points out that the 

amount was otherwise. listed on the Detailed Summary at page two, and on S&ednrle C 0ftyh.e 

report. The response ,dm avers that the $30,000 loan, and a later $50,000 loan, were b?lpaOpdy 

xported as having been made by Tom Udall and Jill Cooper. It asserts that, in fact, the loari 

were made from Tom Udall’s half of funds jointly controlled by the candidate and his wife. 

Amendments to the Udal1 Committee’s 1998 July I5 Quarterly R q d ,  filed to correct the 

misreporting of the loan, are attached to the response. 

After reiterating that a clerical error resulted in the reversal of primary and general 

election designations for a large number of contributions reported on the Udal1 Committee’s 

1998 October 15 Quarterly report, the response contends that the remaining contributions made 

for debt retirement after the primary election wcre IawfUS, because the debt and oblifptiom 

incurred for the primary election exceeded the post-primary contributions made to retire primary 

election debt. 
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The response f i d e r  contends that the Ildall Committee mistakeniy acc:epted, the $5,000 

contribution &om South Bay Voter Registration PAC. According to the IUdd Cormnittee's 

response, as soon as the error was discovered, the improper contribution 'was rtztumed. 

This allegedly improper contribution places the South Bay Voter- R e g i s t ~ a n  PAC in a 

:separate category fromi the other contributors to the Udall Committee, since even iffhe UddI 

Committee had sufficient primary debt to receke the post-primary contributioins it received for 

primary debt, the SBVR contiibution apparently would still have resuPeai in ia violation of thc 

Act. (See analysis, inJ5.a). SBVRs response does not deny or otherwise contcb &he allegation 

that it made an improper contribution. The response simply states thiaE the orgenimllion was 

approached by the Udal1 Committee and asked for a contribztion. It tlnai made a $5,000 

contribution that was Ilater returned. 

Beyond SBVRL, some individuails and committees are named in the coinplaiiit solely 

because of the Udall Committee's clerical error that resulted in some general r:!ection 

contributions being reported as primary eiection contributions. The set of rq?onses submitted 

on behalf of these persons and committees detail information related to tie dates and ~ O U R ~ S  of 

their contributions-and in'Some instances provide documentation-which indicates that the 

contribution? were not excessive. The remining set of contributors' maponses gmmtly  aver 

that the Udall Committee sent a solicitation letter requesting contpibvtlcrns to retire its primary 

debt and argue that the contributors were not in a position to h o w  vvhdihm iri fact Ithere was 

primary debt, even-in some cases-after du'e diligence had been performed. 
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B. Applicalbk Law 

The Federal Election Campaign Act of 1 971, as amended ("the Act''), specifimfly 

provides that the contribution limitations s h d  apply separately with rcsprt to each dedion. 

2 U.S.C. Q 441a(a)(6). Contributors to candidaks are ~nwimged to designate I~M c:onwibUaiow 

l o  writing for pmicula elections. f 1 C.F.R. § 1 iO.l(b)@)(i). In cases wlme a contribution is 

riot designated in writing by the contributor for a parti~uiar election, the contr i t i~~i~ i~  is 

cansidered to be in connection with the next election for that Federal o%-fic:e af%m the co&butim 

is made. I I C.F.R. $5 1 10.1@)(2)(ii) md t 10.2(b)(2}(ii). Contriburioas which ax designated 

ibr a padcular election, &ut made after the date oftha election, may only be arccqted to the 

t:xtent the contributions do not exceed ai cornmitree's "net debts outstanding" Fix that eIedion. 

1 1  C.F.R. $9 I lO.l@)(3){i) and 110.2@)(3)(i). Net drbt ou?sianding is admiated ofthe day 

of election and means, the total amount of unpaid debt and obtigations incurreti with respect tn 

an election, less the sum of: the total available cash on hand to pay those d e b  and IDbIigatkia- 

and the total mount  owed to the candidate or political committee in the form ofcsetrlits, r&ds 

of deposits, returns, or receivables, etc. See I 1  C.F.R. Q I IO.I(bH3)Cii). Acmrdin&, ifnet 

debts outstanding do exist, then as additionall fmds =e received and exxpeatdi%r~rs made, the 

amount of net debts outstanding shall be adjusted. 11 C.F.R. 3 i lO.l(b)(33f(iif). Coinversely, if 

net debts outstanding [do not exist after an eIec tion, then a committee may noe lawfirfly Z C C ~  

any post-election contributions for any purpose. Candidatcs who participate i n  both the p " i w  

and general elections may pay primary election debts and obligations with furtds which regresmt 

contributions made with respect to the general election. I I C.F.R. S I IO. 14b)(3)(ivi. 
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Pursuant to 11 C.F.R. $5  1 lO.l(b)(3)(i) and I10.2(b)(3)(i), when it trmmerofa 

campaign committee receives post-election contributions in the absence (6, or in excess of, net 

debts outstanding, ther within ten days of receipt, the treasurer must eithcr dqosit  the 

contribution or return it to the contributor. If deposited, the treasurer has sixty (60) days from the 

(date of receipt to obtain a reamibution or redesignation of the contributiain to cure the illegailty. 

11 C.F.R. $8 103.3(b)(3) and 1 lO.l(b). Those contributions not reattributed Oli redarigmted mwt 

be refunded to the con~bu to r  within sixty (60) days. 11 C.F.R. 9 103.3(b)f3) 

Section 1 lO.lO(a) allows candidates to make unlimited contributions fiom p m n d  

funds. For the purposes of this section, personal funds includes any assets which, u d a  

applicable state law, ait the time he or she became a Candidate, the candiulate hid legal right of 

access to or control over, and with respect to which the candidate had eilher (i) legal md righa 

title, or (ii) an equitable interest. 1 1 C.F.R. 5 1 10.1 O(b)( I)(i) and (ii). A candidate may use a 

portion of assets jointly owned with his or her spouse as personal funds. 

11 C.F.R. 1 10.10(b)(2). The portion of the jiointly owned assets that slhall bie comlidered as 

personal funds of the candidate shall be that portion which is the candid,ate’s !;hare under the 

instrument(s) of conveyance or ownership. Is?. If no specific sharc is indicated by im iirdrmmt 

of conveyance or ownership, the value of one-half of the property used !;hall 1~ considered a5 

personal f h d s  of the candidate. Id. 

The Act contemplates loans to a political committee as receipts whichi must be reported 

pursuant to Section 434(b). See also i 1 C.F.II. 9 104.3(a)(4)(iv). Whik all I~oans to a political 

committee must be reported pursuant to Section 434(b), some loans are exemlpted iiom the 

definition of a “contribution.” Specifically, a. loan of money from a State bank, a federally 
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c:hartered depository institution or deposiitory institution whose deposits and accooune; are in& 

by the Federal Deposit Insurance Corporation (FDIC), the Federal Sairing,s and Loan Insurance 

Corporation (FSLIC), or the National Credit Union Administration (hlCU;A:) is not a contribution 

by the lending institution if such loan is made in accordance with applicable banking, laws and 

regulations an3 is madi: in the ordinaay course of business. 11 C.F.R. (j 100.7( I 1). 

Corporations z:d labor organizations are prohibited from making any contribution or 

expenditure in connection with Federal elections. 2 U.S.C. 9441b. The Act also makes it 

unlawful for any political committee or federal candidate to receive such a contribution. Id. An 

organization that does not qualify as a political committee under the Act, which makes 

contributions or expenditures, must establish a,separate account to which. only fimds subject to 

the prohibitions and limitations of the Act shall be deposited, and from which .contributions, 

expenditures, and exempted payments shall be made. See 1 1 C.F.R. (j 102.5(bl)(l)(i). 

No person may make a contribution to a candidate for Federal oflke, and his authorized 

campaign committee, ,in excess of $1,000 per election. 2 U.S.C. 5 441a(a)(l)(A). The term 

“person” includes conimittees other than multicandidate political committees. See 

2 U.S.C. $9 431(11) and 441a(a)(2). Multicandidate political committees are political 

committees which have been registered under Section 433 of the Act for a period of not less than 

6 months, which have received contributions from more than 50 persons, and, except for any 

State political party organization, have made contributions to 5 or more candidates for FederaI 

office. 2 U.S.C. (j 44:la(a)(4). Pursuant to 2 U.S.C. 9 441a(t), candidates and political 

committees are prohibited from knowingly accepting any contribution in violation of the 

provisions of Section 441a. 
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C. Analysis 

Some contributors and “1,687 contributions” are mentioned in the complaint solely 

blecause, at one time, the Udall Committee was mistakenly reporting geneml election 

contributions as primary election contributions. The Committee subsequently amended its 

dlisclosure reports to correctly report these contributions as general election contributions. 

Further, information provided by a few of the named contributors, as well1 as Commission 

records, clearly demonstrate that certain contributors should never have been parties to this 

. .  :., %l 

:,e i : ,  ... . .  

j . .  
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’:. . .~ matter, as their contribitions to the Udall Committee were lawfully made:. Therefore, this Office 

recommends that the Clommission find no reason to believe these contributors to the Udaii 

Committee violated the Act with respect to this matter.’ 

. .  . .. 
~~ . .  
t i  
~ .~ . .  . ~ ,  ... 
- I  

. .. .. .. .. .- . .  . .  i. 

On the other hand, the Committee may have violated the Act in connection with the 

allegedly improper post-primary election contributions it received from other contributors to 

retire primiuy debt in 1998. While the Committee is apparently correct that many ofthe general 

election contributions it received were indeed erroneously designated on the Committee’s 

disclosure report as relating to the primary election, the RPNM also appears to be accurate when 

it claims that even &c:r a reattribution of improperly designated contributions, the available 

information continues to suggest that the Uddl Committee received some post-primary electian 

These respondents are Arlene Bergman, Banie Bergman, Yogi Bhajan, Curtis Boyd, I 

Winiford Carlile, Jessica Catto, John Clark, Rosmaria Ciark, Marjorie Engel, Suzanne Fisher, 
Thomas Dee Frasier, Daniel Haft, Phillip Hertzman, Thomas Keesing, Jerome Kessler, Helen 
Komblum, Allan Kurtzman, Robert Mang, Robert Martinez, Marsha Mason, Susan McGmvy. 
Joyce Melander-Dayton, New Democratic Network and Simon Rosenberg, as treasurer, Edith 
Pierpont, Rudolph Raisin, Marie Ridder, Neil Rolde, Michael Rosenberg, Donald Salazar? Jane 1,. 
Schrieber, Carl Sheppard, Susan Simons, Philip Smith, Jay Stein, Dr. Edward Steinberg, 
Transportation Political Education League and Roger B. Griffeth, as treasurer, Michael Traynor, 
Lee Udall, Stewart Udal], John Wirth, Stuart Woods, and Charles Zemach. 
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contributions for the priimary election, at a time when there was no existing primary election 

debt. 

A review of the Udal1 Committee's 1998 July Y 5 Quarterly Report and amendments 

suggests that, with the exception of the reported $30,0100 loan and an additional $4,761.25 in 

obligations that appeared in an amendment to the July 15 Quarterly Report, as of June 30,1998, 

the Committee had retired all outstanding debts or accounts payabk From the primary election. 

The Committee appareritly lawfully retired outstanding primary eiection debts or accounts 

payable, other than the reported $34,761.25 in obligations, with fimds raised in comec~on  with 

the upcoming general e'leciion. See 1 I C.F.R. 

Committee could no longer accept post-primary election contributions in (:xccss ofthe 

634,761.25 remaining primary debt. See MUR 4750 (Harvey Gantt for Senate Campaign 

Committee). However, the Committee's disclosure reports indicate that during the remainder of 

1998 the Conunittee received primary election refunds, and additional contributions to primary 

debt that exceeded this amount by September 17, 1998, and resulted in the receipt of excessive 

contributions by the Calmnittee. See attachment 1. As Udal1 for Us All Commi€tee ax& Timothy 

I.. Garcia, as treasurer, accepted contributions for primary election debt at a time when all 

primary election debts were extinguished, and did not refund or seek redesignafions for these 

contributions; and, as several of the improper contrib&ons to primary d e b  were made by 

persons or entities that otherwise made the maximum allowable contribution to the UdaEI 

Committee's general e'lection campaign, this Office recommends that the Commission find 

ieason to believe the Committee violated 2 U.S.C. 3 441a(O. 

1 10. i(b)(3)(iv). Having done so, the U d l  



._ 

. _. 

.. . .  
-. . .. 

.. . 

. .  .. 

.~ . .  . .. , .  
: !  

. .  . .  
. -. . .  

xi: 

. .  ._ 
. .. . .. 
. .  .. ~ : ~‘ . .  
. .. 

! 

! 

~ 

! 

~ 

! 
I 
i 
i 

i 

i 

I 
! 

I 
I 

With the exception of the South Bay Voter Registration PAC. this Clffice does mot 

recommend that the Commission make reason to believe findings against any ofthe named 

contributors who apparently made post-primary contributions for non-existirnt pjrimaq debt 

S e v d  of these contributors’ responses to the complaint make it plain that ptmpial ccmlrihm 

wae informed by the Committee’s solicitation letter dlat their contribution was rrqluesteci to 

retire outstanding primary debt, and they relied on that infomiation. Apparently, -w&hmt access 

to the Committee’s books, these contributors had no means to veri@ the aocuaacy ofthe 

solicitation letter, nor did they have an opportunity to c o m t  the improper contriibutians, m ~ c  

made, pursuant to 11 C.F.R. 3 1 lO.l(b)@). In view ofthese circumstances-with the ~ m c q t i m  

of the S B V R 4 s  Office recommends that the Commission take no action with respect to the 

contributors who made post-primary contributions to the UdaJl Comirtee to retire non-exist& 

primary debt? 

Because the SBVR is not a multicandidak political committee pursmt to the Act, it ern 

not make contributions in excess of $1,000 per election to a political candidate. See 

2 U.S.C. 3 441a(a)(l)(A). Therefore, the SBVR violated the Act’s contribution limitations by 

making a $5,000 contritiution to the Wdall Committee. ’ Moreover, the organization is registered 

2 These respondents are the American Federation of State, County, and Municipal 
Employees PAC, George Coleman, DRIVE Political Fund, Valerie Jean Fairchild, Brook 
Glaetke, Don Henley, Sharon Henley, Jacqueline Hoefer, International Brotherhood of Electrical 
Workers-COPE, William Kiigarlin, Marion Noel, Wendy Rockefeller, Lynn Udall, and Georgia 
Webster. 

Apparently, the Commission could make a finding against SBVR gursuimt to 3 

2 W.S.C. 3 431(4) [definition of a political committee]. However, because: the lldall Committee 
solicited the contribution from SBVR, and because the $5,000 was SBVR’s only federal 
contribution on record ilnd was returned, this Office does not recommend the Commission p ~ s u e  
this course. ofaction. 
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with the California Fair Political Practices Commission, and not at all with the Federal Election 

Commission. As Califoinia law remains uncertain with respect to individual coritribution limits, 

but permits PACs to accept corporate and labor contributions, the SBVR's $S,OaO contribution to 

t h e  Udal1 Committee's primary election campaign may have contained imgtemi!rsible fimds. See 

Service Employees h t  'l Union v. Fair Political Practices Comm 'n, 955; F2d 13 12 (p Gir. 

1992), cert denied, 112 %Ct. 3056-57; see also California Government Code $9 ISIO:E(b) and(& 

and 85305(c)( 1). On the basis of the foregoing, )regardless ofwhether the lJdait Committee had 

outstanding primary debt, the SBVR's $5,000 cnntribution to the Committee apprmt!y violated 

the Act. Thus, this Office recommends that the Commission find reason to believe the South 

Bay Voter Registration PAC and Susan Bumsidi:, as treasurer, violated 

2 U.S.C. $4 441a(a)(l)(A) and 441 b in connection with making this contri'butiori, mind the Uddl 

fcir Us All Committee and Timothy L. Garcia, as treasurer, violated 2 [J.S.C. $5 441aff) and M4b 

b y  receiving it. However, this Office also recommends that the Comissilon admonish this 

respondent but take no f h e r  action. The contribution at issue is the only federal contribution 

on record for this organization, the contribution was returned, and a recommendation of'take no 

action has been made with respect to the other rc:sponden& who made ] p ~ l ~ - p ~ % r t ~  contributions 

to retire non-existent primary debt in response to the Udal1 Committee's solicitadon. 

Another allegation in the complaint invoilves the Udal1 Committee's purphted receipt GF 

an excessive contribution from Jill Cooper in the form of two loans, one of which was 

improperly reported. The Committee's response to the complaint, at Exhibit G, provides c o p k  

of Merrili Lynch Prioriiy Cash Management Account statements for May and Septenlber of 

1998. The brokerage margin account reflected in the statements is in Ihe name:; of Tom S. Udal1 
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and Jill Z. Cooper, as joint tenants with rights of survivorship. The statements oFaccount show 

that on May 26, 1998, a check in the amount of $30,000 was drawn on the accoumt, and on 

September 17, 199X, a check in the amount of $510,000 was drawn on tfie accowit.4 Both times 

the Udall Committee was the designated payee. It is these checks to the U&Il Committee which 

the RPNM alleges resulted in excessive contributions by Jill Cooper to ha husband, Torn UdaII; 

arid in the instance of t h ~  $30,000 check, a reporting violation. 

.. .. 
‘i . .  
. ~~ . , .  . .  

... 
. i  . .  ... 

. .  
i ,  

. .  
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With respect to the allegation that Jill Cooper I Q X I ~ ~  ot guaranteedl either some or all of 

the $80,000 in loans &e Committee received from the joint brokerage acat,mt aimed by the 

candidate and his wife, Ibis OfEce is  persuaded on the basis of the availablle evic3ence that the 

loans to the Committee were based entirely on Torn Udall’s halfofassRtsJoidy conlroHed with 

Jill Cooper. The starting and closing poptfolio values for the account at isisus: M w a i  April ?O, 

1998 and May 29, 1998, were 

and September 30, 1998, the starting and closing portfoIio vaIues for this mcouzs% were 

respectivefy; between Aragust 3 I ,  I998 

ahus, it appears &at Torn Udall’s s h e  of the assets in the: accamt 011 M y  26, 

1998 and September 17’,1998--the dates the $30,000 and $50,000 c k k s  wen: dmam on the 

accoun~ rqxctively--was more than suficimit to guarantee the p ~ ~ & a  sfe1.p loans. The 

Comaittee hras providetd an explanation and miended its disclosure repsn~sc to I 

times, Tom Udatl-ad not. Udall and his wife-was the sole s~wce of the fans. As Fhm 

appears to be no persuaive reason in the recosd to doubt that the loans were, at Emf;, guaranteed 

‘by Tom Udall’s share &ofassets in the accouitt, this Office recornmen& &at the: Comimission Find 

there is no reason to bdieve Jill Cooper and the Udal1 €or Us Ail Committee and Tirnofhy C. 

The complaint in this rnalter focuses on the date the checks were wdtttmm, whmms rhc 4 

analysis herein focuses on the dare the checks cleared or were acWali;y & r a m  against the 
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Gzlicia, as treasurer, viohted 2 U.S.C. $4 441a(a:i(1)(A) and 44?a(f), respecqivefy, in c0mectS0~ 

with the loans made to the Committee. 

However, the Committee may have violated Sections 44lb and 434(b) in cmtxtion 6 t h  

receiving the loans. A review of Tom Uclall’s brokemge account statemaits &#I foams os the 

dates the $30,000 and 650,ooO checks were dravm-i.e., May 26, 19% and Septeznkr i7, 

1998-indicates that on those dates the account had cash balances of 

respectively. Therefore there w s  insufficient cash in the account to c o w  the sfoHzM amount of 

the checks on the dates ihcy cleared, thereby resulting in debit cash balances in the xwmit OFI 

those dates. in fact, the debit cash balances created in Tom UW’s and Jill1 Coclpet’sjokt 

brokerage margin accotllnt as a result oftire May 26 and September 17,1998 o v m W k  wete 

respectively. These debit balances were, in effkt, foam by MmiEf 

Lynch to the Committae though candidate Udall. See 2 U.S.C. 5 432(e)42). 

The Act exempts only loans Gorn State banks, fedaally chafered dqmatmy ERsa&&arm, 

alnd instiMiom with deposits insured by the F T X ,  FSLIC, OT NCUA &om &e defin&i5bnn of a 

txmtribution found in 2 U.S.C. S, 431(&)(A)(i). See 2 U.S.C. 5 

L 1 C.F.R 5 100.7(11). Since it is only in this contea that &e COPPYR~~&Y~’S n~gu&.bns sWe 

&at overd&; made on a checking or savings accoimt may not k c o ~ ~ s i d ~ e e f :  i L  ~~~i~~ by 

the bank or institution when cerlain conditions are met it foEEaws that in c r t b  CWX% 

overdrafts result in a contribution by the institution which advamxs the dbh. Bd &e U ~ W  

MUR 

written against Tom Lrdall’s share of brokerage assets were prohibited ctsniaibertlsrm lo Sk- 

3499 (Barnard). Irhus, the debit balance% rewlrin 8 fkm u%ed:dts 

~ ~~ 

brokerage account. 
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Committee by Nerrill Lynch, in violation of 2 U1.S.C. 5 441 b. 

recommends that the Commission find reason ta believe that Udal1 fo: (Js Ala C~ommirtPes: and 

Timothy L. Garcia, as trzasurer, violated 2 U.S.C. 3 44lb. As for the candidate, ~WZAIW k 

the terms of the corporare loans and wrote the cliecks that drew the Boan %n& a 

personal securities guaranteed the loans, th is  Office recommends that the ~ ~ ~ ~ I j ~ i ~ ~  findl 

reason to believe that Tom Udall violated 2 U.S.C. 3 441b. See. cg.. MUlR 

xordingiy. this Oflice 

liable for accepting prohibited contributions from corporation where he was alsqo ~ ~ ~ t ~ .  

Nothing in the evidence suggests that Merrill Lynch knew or should have krrtm~ t h  

Tom Udall was taking Yoans against his brokerage account to finance 'his i;andiiky tb 

office, and thi:; Ofice riotes that brokerage margin accounts are sct lapi stnch &a; ;p1 ~ C E O W ~  

holder is able to write overdrafts up to predeteirminecl limits without caseby-cim a p p d .  I m  

iddition, Merrill Lynch has not been notified is a respondent in &is matter. Co 

Office makes no recommendation with respect to it. ' 
As already noted, the Udal1 Committee may also have violated S~:ctioni 424(@ in 

the connection with receiving the loans from Merrill Lynch. The complaint allegis 

Conmiltee failed to Ii ;t the $30,000 loan on the first page of its 1998 Jully I5 QmaEy R m  in 

In MUR 3499, while the Commission adopted the General Courxds resawn !ti 5 

believe recommendation with respect to the Committees' violation of2 II.S.C.'. 9 44 lb---t.:c.. by 
receiving the brokerai;e loans-it voted to "take no action at this time" iwith resped fo ahhi 
OEce's recommendalions that it find reason to believe the brokerages a'lso vkiiolated k a i t m  
441b. 
brokerages. See 

this Ofice did not subsequently seek a Cammission fiit,di#tg agains# the 

General Counsel's Report in MUR 3499, dated December 3. 1993, at page 2 and hotnote 5. 
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the space designated for debts and obligations awed by the Committee. Even h u g h  this mfne 

information is provided on page 2 of the report where the amount is shown as a h r i  made 08 

guaranteed by the candidate, the $30,000 loan was not further itemized on the rieprl‘s Schdde 

C as a candidate loan until the Committee filed an amendment to the B39EI July 15 Qwtetly 

Iceport on October 23, 1 998. The comminw’s failure to put the loan inform& on in each phce 

where it was required apparently compromised the utility of the disclosum repopt, as i%m%a&on 

involves recording important, specific information. The utility of the Calmitfee’s 19998 (3:tefiea 

15 Quarterly Report wils also compromised because the Committee incozwdy checked OB 

general election contributions as having been made for the primary election. Further, ?he 

analysis of the loans, supra, suggests that portions of the $30,000 and $5O,W l m ;  shioia?d h e  

been reported as originating fiom MerriIl Lynch and R O ~  candidate Udall. in light ofthex 

problems with the Conmitterr’s reporting of its financial activity, this Oflice xewmmds that 

the Commission find leason to believe that the Udall for Us All ConmilSce wid ‘Fmnnathy L. 

Garcia, as treasurer, violated 2 U.S.C. 3 434(b). 

In. IpIscussrort OF CONCHL~ATION 



IV. RECOMMENDATIONS 

1. Find reason' to believe that the 

17 

iall for .H committee md Tmnrohy L. G i  as 
treasurer, vlrolated 2 U.S.C. $3 434(b), 441a(f), and 441b. 

Is 

2. Find rea~o~r  to believe that Torn Udall violated 2 U.S.C. $44 Ib. 

3. Find reason to believe that the South Bay Voter Regiskition PAC md Susan 
Bumside, asJeasurer, violated 2 U.S.C. $5 44la(a)(l)(A) a d  Mlb, but OgFCe RU 
further action and close the file as to this respondent 

4. Find no reason to believe that Jill Cooper violated 2 U.S.C. 5 ~ ~ ~ ( a ~ ~ ~ ~ ~ .  and 
clme the file as to this respondent. 

5. Find no reiison to believe that Arlene Bergman, Bamie Bagman, Yogi Ebjm. Cljatis 
Boyd, Wintiford Carlile, Jessica Catto, John Clark, K o s m h  Clark, M@jork Enget, 
Suzanne Fisher, Thomas Dee Frasier, Daniel PI& Phillip Htztzmam, '&omas 
Keesing, Jerome Kessler, Helen Komblum, Allan K ~ Q ,  Robs Man& Robert 
Martines 'Marsha Mason, Susan McGreevy, Joyce Mehder-!hyM%~, New 
Democratic Network and Simon Rosenberg, as treasurer, Edith Pii~spont. Rudstph 
b i n ,  Marie Ridder, Neil Rolde, Michael Kosenberg, Donald Salrm,  Jane L. 
Schieber, Carl Sheppard, Susan Simons, Philip Smith, Jay Stein, Dr. Edward 
Steinberg, Transportation Political Education League mnd Roger I). Griffkth, as 
treasurer, Michael Traynor, Lee Udall, Stewart Udail, Soh Wi,, Stuart W&, 
Charles Zmach violated the Act with respect to this matter, andl close the file as to 
these respondents. 
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6. Take no action with respect to the American Federation of Sprite, County, and 
Municipal Employees PAC, George Coleman, DRIVE. Political Fund, Valerie Jean 
Fairchild, Brook Glaefie, Don Wenley, Sharon Henley, Jacqueline Woefer, 
International Brotherhood of Electrical Workers-COPE, William KilgiuIin, Marh 
Noel, Wendy Rockefeller, LYM Udall, and Gecrgia Webster; and clcse the file as to 
these respondents. 

7. Enter into conciliation with Tom Udall and t!!e Udail for Us All Cornittee and 
Timothy I,. Garcia, as treasurer, prior to a finding of probable cause to believe. 

8. Approve the attached Factual and Legal Analyses (2) and Caatcilirmtiorr Agreement. 

9. Approve ihe appropriate letters. 

G l a l / 4 C ,  Date 

Lawrence M. Noble 
General Counsel 

BY: I 

Lois G. ~eiirmei 
Associate General C o m i  

Attachments: 
1. Chart showing running tally of primary deWexcessive contributions. 
2. Factual and Legal Analyses (2). 
3. Conciliation Agreement. 



MEMORANDUW! 

TO: LAWRENCE M. NOBLE 
GENERAL COUNSEL 

FROM MARY W. DOVWVENESHE FEREBEE-VINE 
COMMISSION SECRETARY 

DATE: JUNE 25,1999 

SUBJECT: MUR 4830 & 4845 - General Counsel's Report 
dated June 21 1999. 

The above-captioned document was circulated ll6 ihei Comfnkskn 

on Tuesdav, June 22,1999. 

Ot)jection(s) have been received from the Commissioner@) as 

indicated by the name(s) checked below: 

Commissioner Elliott __. xxw 
Commissioner Mason 

Commissioner McDonald - 
Commissioner Sandstram - xxx 
Commissioner Thomas I_ xxx  

Commissioner Wold - 

This matter will be placed on the meeting agenda for 

Qesdav. Julv 13.1999. Please notify us who will represmt your OwisiQn 

before the Commission on this matter 


